
STATE OF MINNESOTA 

IN SUPREME COURT 

C6-84-2 134 
CX-89-1863 

ORDER FOR HEARING TO CONSIDER PROPOSED 
AMENDMENTS TO THE MINNESOTA RULES OF CIVIL 
PROCEDURE AND THE MINNESOTA CIVIL TRIALBOOK 

ORDER 

IT IS HEREBY ORDERED that a hearing be had before this Court in Courtroom 

300 of the Minnesota Supreme Court, Minnesota Judicial Center, on February 26, 1997 at 2:00 

p.m. to consider the petition of the Minnesota State Bar Association to amend the Rules of Civil 

Procedure and the Minnesota Civil Trialbook. A copy of the petition containing the proposed 

amendments is annexed to this order and may also be found at the Court’s World Wide Web site: 

(www.courts.state.mn.us). 

IT IS FURTHER ORDERED that: 

1. All persons, including members of the Bench and Bar, desiring to present 

written statements concerning the subject matter of this hearing, but who do not wish to make an 

oral presentation at the hearing, shall file 12 copies of such statement with Frederick Grittner, 

Clerk of the Appellate Courts, 305 Judicial Center, 25 Constitution Avenue, St. Paul, Minnesota 

55155, on or before February 20, 1997 and 

2. All persons desiring to make an oral presentation at the hearing shall file 

12 copies of the material to be so presented with the aforesaid Clerk together with 12 copies of a 

request to make an oral presentation. Such statements and requests shall be filed on or before 

February 20, 1997. 

Dated: December 18, 1996 

BY THE COURT: 

OFFICE OF 
APPELLATE COURTS 

UtL I 8 1996 
A.M. Keith 
Chief Justice 



JOHNSON& CONDON, P.A. 
JON J. JOHNSON ATTORNEYS AT LAW 
MARK J. CONDON 
GREGORY A. McCLENAHAN* FINANCIAL PLAZA 
TIMOTHY J. LEER: 
MARY 6. CHRISTENSON 

7235 OHMS LANE 

CHRISTOPHER E. CELICHOWSKI MINNEAPOLIS, MINNESOTA 55439-2152 
MARK A. WAGNER 
ROBERT E. KUDERER 
MARY E. KOHL TELEPHONE (612) 831-6544 
*ALSO LICENSED IN IOWA 
IALSO LICGNSEO IN WISCONSIN 
TALSO LICENSED IN NEBRASKA 

FAX (612) 831-1869 

February 4, 1997 

PAMELA B. DODDS 
CAROLE LOFNESS BAAB 
ELIZABETH BENSON POWELL 
B. JON LILLESERG 
JAY A. TENTINGERht 
DAVID R. DRISCOLL 
GREGORY R. BROOS 
TERESA M. CROKE 
DIANA L. BRENNAN 
PAUL S. HOPEWELL 

RUDY V. ILLGEN 
OF COUNSEL 

MARCIA A. MILLICAN 
OFFICE ADMINISTRATOR 

Justices of the MN Supreme Court 
305 Minnesota Judicial Center 
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Re: Proposed Amendments to the MN Rules of Civil Procedure 
and the MN Civil Trialbook 

Dear Justices: 

I am writing this letter to comment on the proposed changes to the Minnesota Rules of Civil 
Procedure and the Minnesota Civil Trialbook. 

I have practiced law in the State of Minnesota since 1975 specializing in civil trials. I am certified 
as a civil trial specialist by the National Board of Trial Advocacy and the Minnesota State Bar 
Association. I have tried hundreds of cases to juries in almost every district court in the State of 
Minnesota. 

After literally every trial I try to speak to one or two jurors about their experience as jurors. I also 
keep myself up to date on research relating to jury persuasion and deliberation. 

I will comment on the purposed changes in their order of importance to me: 

1. Jurors should be nermitted to auestion witnesses during trial with annronriate procedural 
safeguards. I strongly disagree with this purposed change. I believe it will significantly alter 
the relationship between courts, juries, lawyers and trial participants. In responding to the 
comments at paragraph 16 allowing jurors to ask questions would give them a greater sense 
of participation, however, their job is not to create or solicit facts but judge those facts. Just 
as it would be inappropriate to allow the judge or the lawyers to intrude upon the jury 
deliberation process it is inappropriate to allow jurors to participate in the factual 
presentation. 
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TO contend that allowing jurors to ask questions would avoid confusion and allow jurors to 
pursue relevant information assumes a significantly higher level of technical legal 

sophistication than in my experience is warranted. This is not to say that I think juries are 
not smart because I think they are or that I think they make improper decisions because I 
believe that 99% of the time they make the appropriate decision. Proper and appropriate 
questioning of witnesses during the course of a trial is a skill that takes years to develop. 

In my experience the questions asked by jurors are generally not relevant and deal primarily 
with whether certain items of damages have already been reimbursed, insurance coverage, 
and who will recover from whom. As always these questions are answered by the judge 
telling the jury they should not concern themselves with the above-mentioned areas of 
inquiry. 

This procedure will also lead to a substantial time delay in the presentation of the trial. At 
the end of each witness the judge would have to stop the case and ask the jurors to write 
down any questions they may have. Once that is done the judge and the lawyers would have 
to review the questions making whatever arguments they feel are appropriate for or against 
the question and then the judge must make a decision and if done so affirmatively ask the 
question. This may lead to follow up questions by the lawyers and the jurors. When this 
cumbersome procedure is added to the trial I envision an additional l/2 day added to many 
cases. 

Many civil cases today are tried using videotaped depositions and this would put the lawyers 
and the jury in the position of being able to question some witnesses and not question others. 

Allowing jurors to ask questions may force them in to premature deliberations. In my 
experience the jury deliberation process is a group or collegial process, therefore, to the 
extent they are allowed to discuss any questions that are being asked, it would certainly lead 
to deliberations of various views on the case. In addition any questions asked by jurors 
would give the lawyers significant insight in to that particular juror’s opinions or conclusions 
regarding the case. To the extent such questions are arrived at through a group process they 
can direct the focus or attention of the jury to areas deemed important by less than a majority 
of the jury. To the extent that questions are asked by jurors those questions and areas can be 
given undue emphasis. There is also the problem of a witness not answering or evading a 
question thereby putting the witness at odds with a particular jury’s “ownership” of his or her 
question. 

In addition I can think of thousands of times during trials or depositions that I have heard a 
lawyer say “just one more question” and then go on for fifteen minutes to a half hour. If it 
is impossible for lawyers to ask just one more question, it will be impossible for jurors to 
ask just one more question. 
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In summary it is my position based on my years of experience trying cases that to allow 
jurors to ask questions has a minimal to non-existent positive side and a significant negative 
side. 

2. The six nerson iurv should be considered the minimum but not the maximum. First of all in 
my experience there is not significant discrepancies between what juries do. Just because 
there is the occasional unusual verdict does not mean that juries are inconsistent. 

I do not see any significant benefit or detriment to changing the size of the juries. The only 
thing I would ask is if you increase the size of the jury you also increase the number of 
strikes per party. 

3. Civil iuries should be nrovided with written conies of all instructions. The proposed rule 
requires that each jury be given a copy of the jury instructions. In my continuing effort to 
“save a tree” I would recommend that the jury be given one copy of the jury instructions. 
This would certainly serve their purposes without wasting resources. 

Thank you for your consideration. 

Yours truly, 

JOHNSON & CONDON, P.A. 

Mark J.” Condon 
Direct Dial: &6-0414 

MJC/tam 
F:\DOCS\MJC\137631.1 



RE: Proposed Amendments to Minnesota Rules of Civil 
Procedure and Minnesota Civil Trialbook relating to 
Jury Reform 

Dear Chief Justice Keith and Honorable Justices: 

This letter is to express my written endorsement of the 
Minnesota State Bar Association Civil Jury Project's 
proposed rule changes, and to request the opportunity to 
address the Court in accordance with these written remarks 
at the hearing on February 26, 1997 at 2:00 PM, especially 
recommendations 3, 4 and 5, as follows: 

3) Jurors should be permitted to question witnesses 
during trial with appropriate safeguards (inserting 
new subsection in Minnesota Civil Trialbook § 10); 

4) The judge should read the substantive instructions 
to the jury before closing arguments (amending Minn. 
R. Civ. P. 51); 

5) Civil juries should be provided with written copies 
of all instructions (amending Minn. R. Civ. P. 51). 

I have utilized all three recommendations (numbers 3, 4 
and 5) in approximately 40 civil jury trials since the 
spring of 1990 and I have utilized recommendations numbers 4 

STATE OF MINNESOTA 

FOURTH JUDICIAL DISTRICT COURT 
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MINNEAPOLIS, MINNESOTA 55487-042, 
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Chief Justice Alexander Keith 
Minnesota Supreme Court 
Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

i 

-- 
OFFiCE OF 

APPELLATE COURT$ 

I;EB 2 0 1997 



and 5 in all of my criminal jury trials since late 1989 
without any objections. 

All three recommendations are designed to increase 
communication with the jury. I define "communication" to 
mean ‘shared meaning" and believe that any reasonable 
measures in furtherance of sharing meaning with the jurors, 
individually and collectively, should be endorsed and 
encouraged if not compelled. 

Learning theory identifies three primary adult learning 
styles and suggests that each adult human being has a 
primary and secondary learning style. The three primary 
adult learning styles are: 

a) Uual Learners 
A little over 40% of the population. (People who 
learn best from visual input and who need charts, 
graphs, diagrams, overheads, transparencies, etc.) 

b) Auditorv Learners 
A little under 40% of the population. (People who 
learn best from auditory input, for whom the 
courtroom was designed.) 

c) Kinesthetic Ilearners 
A little under 20% of the population. (People who 
need to see it, handle it, make notes, have a 
personal copy, see and touch models, and who are 
almost always in motion with some part of their 
bodies, if only to take notes). 

In order to share meaning with the largest possible 
number of jurors (and judges) the largest possible amount of 
the time, it is important to permit jurors to take notes and 
to provide them with visual aids to accompany oral testimony 
and with individual copies of all important documents 
whenever possible. 

3) Jurors should be permitted to question witnesses 
during trial with appropriate safeguards (inserting 
new subsection in Minnesota Civil Trialbook 5 10). 

My preliminary jury instruction is attached as Exhibit 
1. I read the instruction to the jury as part of my 
preliminary instructions prior to opening statements and 
inform the jury that they may only ask written questions of 
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live witnesses (as opposed to deposition witnesses) and only 
before that witness leaves the stand. I follow the 
procedure recommended by the proposed amendment to Minn. 
Civ. Trialbook § 10, asking all approved questions of the 
witness myself and permitting the attorneys to re-direct and 
re-cross examine the witness as desired. I then repeat the 
procedure until all jurors' questions have been answered. 

Certain questions have been asked by various members of 
the Bench and bar concerning the proposal to permit jurors 
to question witnesses. I will try to answer them from my 
own experience. 

A) How much time is added to the length of a trial when 
the jurors are permitted to ask questions? 

H In the average 3-5 day civil jury trial, the total 
amount of time added to the trial has been 20 
minutes or less. In a number of cases, the jurors 
had not asked any questions at all. The few 
exceptions have been in technical trials, such as 
medical malpractice; however, in the only trial 
where the jurors' questions of the witnesses, 
(primarily the experts) approached a total of one 
hour, almost all the jurors' questions were 
questions I'd noted myself during the attorneys' 
examinations. 

Please Note: I have never received a factual question 
from the jury during deliberations in a civil trial where 
the jurors have been allowed to question the witnesses. The 
same is not true of my criminal jury trials where the jurors 
are not permitted to ask questions of the witnesses and 
factual questions from the jury room are common. 

Factual questions from the jury room are always a 
problem for the trial judge, who must be careful not to 
overemphasize the testimony of one witness at the expense of 
others. As a result, the trial judge often has to tell the 
jurors to rely upon their own recollections of the testimony 
and send them back to continue their deliberations without 
answering the factual questions at all. 
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B) Does the right to ask questions interfere with a 
juror's responsibility to listen to the testimony? 

n I believe permission to ask questions gives each 
juror a greater sense of participation, inclusion, 
empowerment and importance in the trial. My 
experience has been that the jurors are more alert 
and attentive. In fact, the body language of a 
juror with permission to ask questions is very 
different from that of a juror who must just listen. 
With permission to ask questions, the entire jury 
tends to sit forward and remain far more alert with 
attentive posture rather than leaning back and 
looking passive. The jurors seem to take more notes 
and pay closer attention to details in both oral 
testimony and exhibits. 

n Yes, on occasion a juror writes down a repetitive 
question. Attorneys usually withdraw the repetitive 
objection in favor of making sure every juror knows 
what's been said in the testimony. I ask some 
repetitive questions in court trials, especially 
when I've been writing a note and don't hear or 
appreciate the answer to a question. 

C) Is the right to ask questions abused by multiple 
questions from a single juror who takes on the self- 
appointed role of lawyer or spokesperson for the 
panel? 

n No. It is true that some jurors ask far more 
questions than others. In any given trial, some 
jurors ask no questions and occasionally, one or two 
jurors ask many questions. The number of questions 
seems to reflect the juror's analytical ability, 
personality, degree of extroversion, familiarity 
with the subject matter of the testimony, and 
learning style. The potential exists for a juror to 
abuse the privilege to ask questions of the witness, 
but the trial judge will be able to control the 
process, and limit the privilege if necessary. 

On two occasions I had a juror express a lack of 
confidence about his ability to draft a written question. 
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In each case, the juror joined my sidebar conference with 
the attorneys and we formulated the question(s) for the 
juror. This worked well without embarrassing the juror, 
especially because I tell the jurors to stand up, stretch, 
relax, and talk to each other during every sidebar 
conference. 

D) What happens if the jurors ask objectionable or 
inadmissible questions? 

n In my preliminary instruction, I tell the jurors 
that if I do not ask a proposed question, there is a 
legal reason why I cannot do so, the juror must not 
speculate about the answer, and the juror must 
disregard it altogether. Jurors do ask improper 
questions; when this happens, I try to tell the jury 
that the particular subject is improper and remind 
the jurors that they must disregard the subject 
matter altogether. I view improper questions as an 
opportunity to eliminate inappropriate topics from 
being considered by the jury during deliberations. 

n Examples: In most personal injury auto accident 
cases a juror will ask about the availability of 
insurance and/or whether or not the occupants of the 
vehicles(s) were wearing seatbelts. 

_- 
_- - I answer the insurance question by telling the 

jury that insurance is utterly irrelevant to the 
case because their job is to determine 1) Was one 
or were both drivers negligent?; 2) If so, was 
such negligence a direct cause of the accident or 
injury?; and 3) What is the amount of the money 
damages? Therefore, the presence or absence of 
insurance is irrelevant to the questions they must 
answer in the Special Verdict form and they must 
disregard the subject matter altogether. 

- I answer the seatbelt questions by telling them 
that a Minnesota statute prohibits asking whether or 
not the occupants of the vehicles were wearing 
seatbelts and they must disregard this subject 
altogether. 
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n In all events, it is the responsibility of the trial 
judge to decide whether a question is appropriate, 
phrase a question properly, and limit all inquiries 
to prevent error. In my experience, jurors respect 
the judge's responsibility and honor the trial 
judge's directives. 

4) The judge should read the substantive instructions 
to the jury before closing arguments (amending Minn. R. 
Civ. P. 51). 

I read the substantive instructions to the jury before 
closing arguments in all jury trials, both civil and 
criminal, to enable the jury to listen to and evaluate the 
closing arguments in light of the substantive law. 
Similarly, I read the key substantive instructions (like 
Negligence and Direct Cause in a personal injury trial) as a 
part of my preliminary instructions to the jury before 
opening statements so the jury has a context in which to 
hear the evidence. 

5) Civil juries should be provided with written copies 
of all instructions (amending Minn. R. Civ. P. 51). 

In all jury trials both civil and criminal, I 
distribute individual copies of a packet containing all of 
the jury instructions and Verdict Form(s) to each juror and 
alternate just before I read them aloud to the jury prior to 
closing arguments. The preliminary jury instructions as 
well as the closing instructions are included in the packet. 
I place a Table of Contents at the beginning of the Jury 
Instruction packet which includes the Jury Instruction Guide 
(JIG) numbers and titles in consecutive order corresponding 
to each JIG in the packet. It is contrary to the Minn. Civ. 
Trialbook, §15(f) to include the JIG numbers and titles, but 
a complete Table of Contents is necessary for the trial 
judge , lawyers and jurors to find a relevant instruction. I 
ask the attorneys not to object to the Table of Contents or 
to the distribution of individual copies. I then tell the 
jurors that the JIG numbers in the Table of Contents are 
simply a reference for the attorneys and court to be able to 
find a particular JIG in source materials and the title is 
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like a chapter heading to direct them to the subject matter 
that is not a part of the substantive instruction itself. 

I tell the jurors that they may make notes on their 
individual packets of the Jury Instructions and Verdict 
Forms and that the packet is theirs to keep and take home if 
they wish after the verdict is rendered. I send a clean 
copy of the Jury Instructions packet and the Official 
Verdict Form(s) to the jury room separately for their 
collective use. 

If you have any questions, please do not hesitate to 
contact me. I plan to be present at the hearing on February 
26, 1997 at 2:00 PM. I would appreciate the opportunity to 
make a brief oral statement about my experience with these 
practices in accord with this letter and I will be 
available to answer any questions the Court may have. 

Thank you for your consideration. 

Sincerely yours, 

S-J- ww 

Ann L. Alton 
Judge of District Court 

ALA:cy 
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This is my preliminary instruction for the jurors about 
permitting them to ask questions of live witnesses. 
Judge Ann L. Alton 

TON 3 - JUROR NOTES AND OUESTIONS TO J,IVE WITNESSES 

You may take notes throughout the trial if you wish. 

They are for your use only. Leave your note pads and 

pencils here whenever you leave the courtroom. 

If you have any questions at the conclusion of any 

particular witness' testimony, please raise your hand. Do 

not state your question out loud. Write down the question 

on your note pad and sign your name on the bottom. I will 

discuss the question with the attorneys. I will decide if 

it is a proper question, and if it is, I will ask it. If I 

do not ask the question, please understand that there is 

some legal reason why I cannot do so. In that event, you 

must rely upon all of the available evidence in the case and 

not permit yourself to speculate about what the answer to 

your question might have been. Instead, if your question is 

not asked, you will know that you must disregard the subject 

of the question altogether and the question must not enter 

into your deliberations at all. 

You may only ask questions of a witness who testifies 

live in the courtroom. You must ask all of your questions 

before the witness leaves the stand. The witness will not 

be recalled if you later think of another question. You may 

not ask any questions of a witness who testifies by means of 

a deposition because that person is not present in the 

courtroom to answer them. 

EXHIBIT 1 

8 



OFFiCE OF 
APPELLATE COUM$ 

Attorneys ATTORNEYS AT LAW egals 

John M. Burke 
Richard J. Thomas* 
Thomas H. Jensen 
*Also Licensed in Wisconsin 

3900 Northwoods Drive, Suite 200 
St. Paul, Minnesota 55112 

Business:(612) 490-1808 
Fax:(612)490-1872 

Janice Massey 
Janis O’Reilly 

Michael J. Heifort 
Michele Clarke 

February 20, 1997 

Mr. Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

HAND DELIVERED 

Re: Proposed Amendments to the Minnesota Rules of Civil 
Procedure 

Dear Sir: 

Enclosed is an original and twelve copies of a Request for 
Oral Presentation and Written Statement by the MDLA with regard to 
proposed amendments to the Minnesota Rules of Civil Procedure. 

Thank you. 

Bw SC THOMAS 

RJT:jo 
Enclosure 

cc. Wilbur W. Fluegel, Esq. 
Rebecca Egge Moos, Esq. 
Ms. Linda Jude 
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STATE OF MINNESOTA 

IN SUPREME COURT 
NO.:C6-84-2134 

CX-89-1863 

FEB 2 0 1997 

IN RE: HEARING TO CONSIDER 
PROPOSED AMENDMENTS TO THE 
MINNESOTA RULES OF CIVIL PROCEDURE. 

REQUEST FOR ORAL PRESENTATION 
AND WRITTEN SUBMISSION 

TO: THE SUPREME COURT OF THE STATE OF MINNESOTA: 

Richard J. Thomas states as follows: 

1. That he is an attorney licensed to practice law in the 

state of Minnesota and is co-chair of the Minnesota Defense 

Lawyers Association Law Improvement Committee and Vice President 

of the Association. 

2. That he requests that he be allowed to participate in 

oral presentations scheduled by the court for February 26, 1997, 

to address proposed changes in the Minnesota Rules of Civil 

Procedure, which are of interest or concern to the membership of 

the Minnesota Defense Lawyers Association. 

3. That he respectfully submits the attached written 

statement outlining the issues upon which the MDLA would like to 

address the Court. 

Respectfully submitted, 

BURKE &-"XHOMAS 

3900 or oods Drive 
Suite t2.4# 
St. Paul, MN 55112 
(612) 490-1808 

Attorneys for Amicus, Minnesota 
Defense Lawyers Association 
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WRITTEN STATEMENT 

The Minnesota Defense Lawyers Association is a voluntary 

organization of more than 800 Minnesota attorneys whose practice 

is substantially related to the defense of civil litigation. 

The Minnesota Defense Lawyers Association would like to voice 

its objection to the proposed addition of subsection 10 to the 

Minnesota Trial Book. The Minnesota Defense Lawyer's Association 

would also support the proposed amendments to Rules 47 and 48 if 

additional peremptory strikes were allowed. The MDLA also 

supports the proposed amendments to Rule 51. 

I. 

DISCUSSION 

A. PROPOSED CHANGES TO THE MINNESOTA CIVIL TRIAL 
BOOK. 

The Minnesota Defense Lawyers Association recognizes the 

vital role that jurors play in civil trials. The MDLA also 

recognizes the benefits that come with jurors being interested and 

attentive to the case being tried before them. The MDLA, however, 

does not believe that the way to create an attentive jury is to 

amend the Civil Trial Book to allow jurors to ask questions of a 

witness. Although such an amendment would likely make jurors feel 

more included in the trial process, such an amendment would 

fundamentally alter their role as a neutral fact finder and 

lengthen trials. Accordingly, the MDLA objects to the proposed 

addition of Subsection 10 to the Civil Trial Book. 

The primary concern of the MDLA to the addition to Subsection 

10 stems from the fundamental shift which will occur when jurors 

are allowed to ask questions of a witness. Rather than being 

neutral fact finders, the jurors will tend to become advocates for 



one side, one position or one theory of the case. When allowed 

to ask questions, jury members abrogate their traditional role as 

passive arbiters and may become participants in the advocacy 

process. Neutrality of jurors has been the hallmark of our civil 

litigation system for centuries. This balance of the lawyers as 

advocates and jurors as neutral fact finders will be upset if this 

proposed amendment is adopted. The MDLA foresees situations where 

jurors will put substantial weight on answers to questions posed 

by them for personal reasons. The MDLA does not support a 

proposed amendment which would fundamentally alter a juror's role 

at trial. 

Additionally, the MDLA has concerns regarding this proposed 

amendment in that it would tend to slow proceedings. Under the 

proposed amendment, once a juror's question was submitted to the 

court, the safeguards under the proposed rule would require the 

trial court and counsel to discuss the question on the record 

outside the presence of the jury. Under such a system, every 

question submitted by a juror would result in at least a fifteen 

minute delay. Additionally, counsel may feel obligated to explore 

more fully with a witness the subject of the question. When a 

juror asks a question, the counsel to whom the question is 

favorable may ask additional questions to solidify the response. 

Likewise, opposing counsel may feel obligated to expound on the 

subject with the witness to put the response in context or 

rehabilitate the witness. Attempts by attorneys to streamline 

cases may be frustrated by numerous juror questions. This is 

particularly true when many of the questions relate to matters 

which, as the result of the Rules of Evidence or stipulations 

among the parties, are objectionable or irrelevant. 
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B. PROPOSED AMENDMENT TO RULE 48. 

The MDLA supports the proposed amendment to Rule 48 which 

would make a six-person jury a minimum but not the maximum. Such 

an amendment, however, should be accompanied by additional 

peremptory striked for all counsel. Under current practice, 

attorneys are provided two peremptory challenges when a six-member 

jury is seated. If the jury increases in size, the number of 

peremptory strikes should increase in the same ratio so as to 

maintain the current balance of peremptory challenges to jury 

size. 

C. PROPOSED AMENDMENT TO RULE 51. 

With respect to the proposed amendments to Rule 51, the MDLA 

supports these changes and believes that they will assist the jury 

in its role as an informed fact finder. Providing each member of 

the jury with a written copy of the jury instructions to take into 

deliberations with them would be a positive change. This 

amendment would simply allow each juror to independently review 

the instructions during deliberations. The prevailing practice 

among Minnesota trial courts is to provide the jury one copy of 

the instructions. The proposed change makes no substantive 

alteration in the prevailing practice except to facilitate review 

of the instructions by jury members independently or as a group. 

Given the importance of jury instructions on instructing on the 

law to be applied to the case, the MDLA believes that this 

proposed amendment would be beneficial to the deliberation 

process. 

The MDLA believes that the second proposed amendment to Rule 

51, requiring the trial court to give the substantive jury 

instructions prior to closing arguments of counsel, would also be 
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a positive change to current practice. The purpose of jury 

instructions is to inform the jury of the law to which they must 

apply the facts. The instructions are, in essence, the framework 

of their fact finding. It seems not only appropriate but helpful, 

to give these instructions prior to closing arguments. This would 

allow the jury to put in context the closing arguments of the 

attorneys. Under the proposed amendment, following final argument 

the court would give closing instructions as well as repeat any of 

the substantive instructions deemed appropriate. Under this 

proposed procedure, neither side will have an unfair advantage of 

being the last to address the jury before deliberations begin. 

Additionally, this amendment may have the result of decreasing the 

length of closing arguments in that attorneys will not have to 

educate the jury regarding the law which it must apply or allude 

to the instructions which will be given because that will have 

been done already. The MDLA believes that this proposed amendment 

would assist the jury in better understanding the final arguments 

of counsel and, accordingly, should be adopted. 

Dated: 

Respectfully submitted, 

scheman (237024) 

Suite 200 
St. Paul, MN 55112 
(612) 490-1808 

Attorneys for Amicus, Minnesota 
Defense Lawyers Association 
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FREDRIKSON & BYRON, PA. 
Attorneys At Law 

February 17, 1997 

Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesota 55155 

1100 International Centre 
900 Second Avenue South 
Minneapolis, MN 55402-3397 
(612) 347-7000 
FAX (612) 347-7077 

Direct Dial No. 
(612) 347-7061 

OFFICE OF 
APPELLATE CmRTS 

FER 19 1997 

Re: C6-84-2134, XC-89-1863 
Order for Hearing to Consider Proposed Amendments to the 
Minnesota Rules of Civil Procedure and the Minnesota Civil 
Trialbook 

Dear Mr. Grittner: 

In connection with the above matter, I am enclosing 12 copies of 
the Honorable Duane M. Peterson's letter concerning the amendment 
of the Civil Trialbook to permit questioning by jurors. Please 
stamp and return to me in the enclosed envelope the copy of this 
letter acknowledging receipt of Judge Peterson's remarks. Thank 
you. 

Very truly yours, 

Leo G. Stern 

LGS/mp/a2178 
Enclosures 



Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

Re: MSBA Civil Jury Project 

Ladies and Gentlemen, 

Some attorneys and judges have inquired of me about my experience with my practice of allowing 
jurors to ask questions of witnesses during trials. This has been my practice for seven years (since 
I first came on the bench). Since the civil jury project has recommended the practice and you are 
considering it, I feel that you might be interested in my comments. 

The first thing that needs to be made clear is that I do not allow jurors to blurt out a question. They 
are instructed to write out any question and I will have the bailiff bring it to me. The attorneys will 
be invited to come to the bench and look at the question and make an objection, if they have any. 
Then I ask the question of the witness. The process is very controlled in order to avoid error. 

The positive effects of the practice are (1) that the jury pays attention. They feel that they are 
participants in the process, not just spectators. (2) The lawyers are clued into what jurors think about 
what has been presented so far. (3) Good questions are asked to cover areas of proof that have been 
omitted through inadvertence. 

The negative effects of the practice are (1) that an improper question is asked. I explain to jurors that 
they should not feel chagrined if their question is not answered. 1,point out that even trained lawyers 
sometimes ask a question that can’t be answered under the rules of evidence. Occasionally I will 
give them a more detailed explanation as to why a question can’t be answered, but I try to be careful 
about that. 
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I have heard rumors that some people fear that this practice will extend the time of the trial. My 
experience is that it will extend a three day trial by about 15 minutes. The most questions of any 
witness that I have experienced is five (5). In most trials we get only five questions for the entire 
trial. Time is just not a factor. 

Does the right to ask questions interfere with the jury’s responsibility to listen to testimony. My 
feeling is that it enhances this responsibility. I do all that I can to get the jury involved in the case 
through the use of visual aids and getting them to express themselves during voir dire. (I won’t go 
into all of that unless someone wants to ask me.) 

Does a single juror take on a self designated role of being a lawyer for the panel? If one were to do 
a study, one would probably find that jurors with a more assertive personality are likely to ask 
questions. Those are also the types who are likely to be chosen as the foreperson of a jury. The 
embarrassing thing for lawyers is when the juror asks a better question than they have. 

In talking to jurors after trial I have had very positive feedback. They like the idea even if they did 
not have a question. They felt that they were given respect and that the court was trying to help them 
with the task they had to do. They were willing to serve again. 

I hope this information is useful to the court in making its decision. 

. 
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January 13, 1997 

Mr. Frederick CWtner 
Clerk of Appellate Courts 

OFFICE OF 
WPELLATE COtlRTS 

305 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 -- 

FE326 1997 

Dear Mr. Orittner: 

As set forth in the Supreme Court’s Order entitled “Order for Hearing to 
Consider Proposed Amendments to the Minnesota Rules of Civil Procedure in 
the Minnesota Civil Trial Book,” dated December 18, 1996, I am submitting this 
letter to you, along with 12 copies. I would request the opportunity to make an 
oral presentation at the time of the hearing on February 26, 1997, at 2:00 p.m. 

I was the co-chair of the committee on civil juries of the Civil Litigation Section 
of the Minnesota State Bar Association. As such, I was present at the meetings 
of the committee that prepared the Committee on Civil Juries Report and would 
like to make an oral presentation to briefly summarize what I feel are important 
considerations meriting the changes in the Civil Trial Book and Rules of Civil 
Procedure which the Minnesota State Bar Association now proposes to the 
Court. I do not mean to duplicate the considerations and rationale set forth in 
the Committee report; rather, I will simply try to highlight and summarize the 
most important of the considerations that merit adoption of these proposed 
changes. 

The mission statement adopted by the Committee on Civil Juries stated that 
improvement of communication and juror convenience would enhance the jury 
system. 
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Early on in.its work, the committee recognized that the process of a civil jury 
trial is one of educatiog and ~ommunlcation. As such, the committee sought 
ways to improve both education and communication, as weII as the efficient 
utilization of jurors’ time. With those goals in mind, aliow me to address each 
of the proposals in turn: 

1. Jury Size. Inasmuch as the goal of the jury system is to obtain a verdict 
which, insofar is possible, reflects the judgment of the community, a 
larger jury will, in most cases, present a broader spectrum of opinion and 
thus, more closely achieve the goal of reflecting community judgment. 

2. Alternate Deliberation. In fzxzus groups, our committee found that jurors 
who served as alternates and were excused were quite frustrated by their 
inability to deliberate to a verdict in the case. In addition, the jurors who 
did deliberate were troubled by the absence of their colleague who had 
heard the evidence, but did not assist them in deciding the case. . 
Inasmuch as the alternate jurors are viewed, under the law, as equally 
qualified as other jurors, they should be allowed to deliberate. This would 
not only improve the representative nature of the jury, but improve the 
experience for the jurors. 

3. Juror Questioning. In every mode of teaching and communication, the 
asking of questions is an integral part of the communications process. It 
is difficult to imagine a teacher refusing to allow students to ask 
questions, yet most judges traditionally refuse to allow juries to inquire of 
witnesses. 

The experience of attorneys and judges who had-&owed questions was 
quite positive, and only rarely did juror questions involve an 
impermissible area. Given the very specific procedure which is 
prescribed, there is no risk of an improper question being asked, and it is 
my view that jurors’ misunderstanding of a witness’ testimony is best 
corrected at the time of the witness’ testimony, and not much later when 
jury deliberations begin. 

4. Reading of Substantive Instructions before Closing Arguments. As an I 
attorney with personal experience with arguing titer substantive 
instructions, I can tell you I much prefer this procedure. It shortens my 
argument and then I do not have to spend a great deal of time laying out 
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what the Court “may” say about a specific topic, but instead can make 
direct reference to what the Court has just q&d. In addition, it provides a 
context for the jury to more clearly understand arguments of counsel. 
The committee did not find any arguments to support the practice of 
reading instructions jtfter closing arguments. 

5. Written Instructions. The practice of providing written instructions is 
widespread in Minnesota Courts already; as with the previous topic, we 
became aware of no drawbacks to written instructions, and many 
advantages as set forth in the report. 

I wish to thank the members of the Court for their time and consideration of 
this important topic, and would be honored to have an opportunity to address 
the Court regarding these matters. 

Very truly yours, 

Peter W. Riley 
Direct Dial No: 344-0425 

PWR/mpn 
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February 19, 1997 

Clerk of Supreme Court 
245 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesota 55155-6102 

Re: Hearing to Consider Proposed Amendments to the Minnesota Rules of 
Civil Procedure and Civil Trialbook 
Court File No: C6-84-2134 & CX-89-1863 

Dear Clerk: 

Enclosed please find 12 copies of the Request for Oral Presentation and Written 
Submission regarding the Proposed Amendments to the Minnesota Rules of Civil 
Procedure and Minnesota Civil Trialbook. I understand that the hearing in this matter is 
set for February 26, 1997 at 2 p.m. I look forward to making a short presentation at that 
time on behalf of the Minnesota Trial Lawyers’ Association. 

Thank you for your attention to this matter. If you have any questions, please feel free to 
contact our office. 

~iIig$~&&~ 
Wilbur W. Fluegel 
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STATE OF MINNESOTA : 

IN SUPREME COURT c 

No.: C&84-2134, CX-89-1863 Li L 

In re: Hearing to Consider Proposed Amendments 
to the Minnesota Rules of Civil Procedure and the 
Minnesota Civil Trialbook. 

REQUEST FOR ORAL PRESENTATION 
& WRITTEN SUBMISSION 

TO: The Supreme Court of the State of Minnesota: 

Wilbur W. Fluegel, states as follows: 

1. That, he is an attorney licensed to practice law in the State of Minnesota and co- 

chair of the Minnesota Trial Lawyers Association Amicus Curiae Comrnittee. 

2. That, he requests to participate in oral presentations scheduled by the Court for 

February 26, 1997 to address proposed changes in the Minnesota Rules of Civil Procedure and 

the Minnesota Civil Trialbook, which are of interest or concern to the membership of the 

Minnesota Trial Lawyers Association. 

3. That, he respectfully submits the attached written statement outlining the issues 

upon which he would like to address the Court. 

WENTZEL & FLUEGEL 
Suite 1200,701 Fourth Avenue South 
Minneapolis, MN 55415-1815 
(612) 337-9500 
Attorneys for Amicus, Minnesota Trial 

Lawyers Association 
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TTEN STATEMEIYT 

The Board of Governors of the Minnesota Trial Lawyers Association met on August 

29, 1996 in special session to consider the proposed changes to the Minnesota Rules of 

Civil Procedure and Civil Trialbook, which are the subject of this hearing. The MTLA 

is a voluntary organization of over 1300 Minnesota trial attorneys who represent 

predominantly claimants in civil litigation. 

The subject changes proposed to the Minnesota Rules of Civil Procedure and 

Minnesota Civil Trialbook, which are of concern to the organization relate primarily to 

alteration of the jury panel that would sit to decide civil disputes. Specifically proposed 

changes to rules 47.02, 48 and Civil Trialbook 10(i) are of concern. These modifications 

would have the effect of: 

(1) Potentially increasing the presumptive size of the jury in a civil case from six 
to 12, 1 without any corollary increase in the two peremptory challenges 

l The proposed change would amend MINN.R.CIV.P. 48 to add the following 
pertinent language: “If the parties do not stipulate as to the number of jurors, the court 
shall seat a jury of not fewer than six and not more than twelve members. ” The 
current rule provides that “The parties may stipulate that the jury shall consist of any 
number less than 12 . . . . ” 

1 



allowed under Civil Trialbook Rule 6(d)* or MINN. STAT. 0 546. 1O.3 

(2) Abolishing the designation of “alternate juror”4 and requiring all those who 
remain seated at the close of the case to participate in deliberation, again 
increasing the size of the deliberative panel, to potentially larger than 12. 

(3) Allowing questions to be asked by jurors of all witnesses, under court 
supervision.5 

According to the comments to the proposed changes, the intended purpose of the 

amendments is to: (1) increase jury size to aid “predictable verdicts” and (2) to enhance 

* The current rule--which is not the subject of a proposed amendment--provides, 
“Each adverse party shall be entitled to two peremptory challenges . . . . ” 
MINN. CIVIL TRIALBOOK 6(d). 

3 The statute--which is presumably not subject to judicial modification, and would 
remain in force, despite the proposed amendments, states that “Each party shall be entitled to 
two peremptory challenges . . . . ” 

4 Paragraph 15 of the MSBA’s proposal is to strike MINN.R.CIV.P. 47.02 in its 
entirety. That rule describes a process by which alternate jurors are seated, and finds 
its parallel in MINN. STAT. 8 546.10, which again will remain law, despite changes to 
the rules of procedure. The proposed change to would be to MINN.R.CIV.P. 48 which 
would be modified to state that “All jurors shall participate in the verdict unless 
excused from service by the court for good cause.” 

5 The proposed change would enact a new section of the MINN. CIVIL TRIALBOOK 
as Rule 10(j), which would provide: 

A juror may submit a question for a witness through the judge. The 
juror shall submit the question in writing through appropriate court 
personnel. Upon receipt of such a written question through, the court 
shall review the propriety of the question with counsel, on the record 
outside the presence of the jury. The court shall then ask the question, 
in which case all parties shall have the opportunity to examine matters 
touched upon by the question; or shall tell the jury that the law 
prevented the question from being asked. 
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juror satisfaction. 

The MTLA opposes these proposed changes, absent substantial additional study and 

public debate, as the trial lawyers are aware of research documenting that: 

(1) contrary to the research cited by the MSBA,6 modifications in jury size have 

the effect of significantly lowering the size of damages awards in personal injury cases 

without altering the consistency of results on which side more frequently prevails,7 and 

(2) contrary to the research cited by the MSBA,* juror questioning does not 

serve to enhance juror’s deliberations. 9 Of more concern, it makes jurors into potentially 

6 The MSBA cites at paragraph 9 of its proposal, the following three studies for 
the proposition that “8 to 12 person juries result[ ] in more consistent and predictable 
verdicts with less variability. ” See Lambert, Uncovering Nondiscernable Di@erences: 
Empirical Research and the Jury-Size Cases, 73 MICH. L. REV. 644 (1975); Zeisel, The 
Diminution of the Federal Jury, 38 U. CHI. L. REV. 710 (1971); Saks, The Smaller the 
Jury, the Greater the Unpredictability, 79 JUDICATURE 263 (Mar.-Apr. 1996). 

7 See National Center for State Courts Study Project, reported in The National 
Law Journal, n. 15, Dec. 18, 1989, at 6, col. 1 (1988-89 study of S-person juries in 4 
Los Angeles municipal courts by the National Center for State Courts revealed that 
larger panels “showed little difference in their willingness to rule for one side over 
another,” but “smaller juries awarded more than twice as much to victorious 
plaintiffs. “). 

* The MSBA cites at paragraph 16 of its proposal, the following two studies for 
the proposition that ““questions by jurors are an important device for jury deliberation 
and participation. ” See Dann, Learning Lessons and Speaking Rights: Creating 
Educated and Democratic Jurors, 68 IND. L.J. 1229 (1993); Heuer & Penrod, 
Increasing Juror Participation in Trials Through Note Taking and Question Asking, 79 
JUDICATURE 256 (Mar. -Apr. 1996). 

9 The results of the Heuer & Penrod study have been given a decidedly different 
“gloss” in Study Debunks Myths About Juror Notes and Questions, 30 TRIAL n. 1, 85-86 
(Jan. 1994), noting among other things that “Asking questions did not clearly help jurors get 

3 
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partisan advocates rather than their constitutionally designated role of dispassionate judges 

of the facts. 

For these reasons, the MTLA urges the Court not to adopt the foregoing changes, 

or in the alternative to adopt a version that stresses that: 

(1) the presumptive jury size in a civil case shall remain at 6; 

(2) alternates may [plarticipate with stipulation of counsel, and; 

(3) juror questions may be allowed on an experimental basis, of lay witnesses 

only. 

II. but alsQ 

The MSBA has cited to several studies that suggest that the process by which 12 

people decide an issue is different than the dynamics involved in how a group of six 

resolves the same controversy. lo Even a modest familiarity with group decision making 

to the truth. Jurors who asked questions gave them only a ‘modest endorsement’ as helpers 
in finding the truth, and judges and lawyers were even less likely to believe the questions 
were useful. ” 71 trials were studied involving as many as 33 states for the study. An earlier 
version of the same study published in 1988 in LAW AND HUMAN BEHAVIOR studied the 
practices of 20 judges in 67 trials and found that “[mlost juror questions concerned 
clarification of technical terms or simple matters of fact. ” 25 TRIAL n.9, at 14, 15 (Sept. 
1989). Among problem areas developed by the researchers: “Juror questions might get out 
of hand, slowing the trial or sending it off on an irrelevant tangent. Jurors might upset 
lawyer strategies by asking untoward questions at a critical time. . . . The lawyers may be 
reluctant to object to juror’s questions, fearing to offend them.” Id. 

lo The MSBA cites at paragraph 9 of its proposal, the following three studies for 
the proposition that “8 to 12 person juries result[ ] in more consistent and predictable 
verdicts with less variability. ” See Lambert, Uncovering Nondiscernable Differences: 
Empirical Research and the Jury-Size Cases, 73 MICH. L. REV. 644 (1975); Zeisel, The 
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would lead to the conclusion that such a premise is obviously true. Larger groups resolve 

matters differently than smaller groups. Such is human psychology. 

A more important inquiry is what the result of the deliberative process is, and 

whether such results are indeed changed when the size of the decision making group 

changes. 

A. . . 
-es of actu&ury awards reveals they are less than half their former . ount when a wr group dehberates, 

In a two year study by the National Center for State Courts conducted in 1988-1989 

in four municipal courts districts in Los Angeles, California of experimental eight-person 

juries, the conclusions reached were: 

0 larger panels “showed little difference in their willingness to rule for one 
side over another,” 

. but “smaller juries awarded more than twice as much to victorious 
plaintiffs. ” 

See National Center for State Courts Study Project, reported in The National Law Journal, 
n. 15, Dec. 18, 1989, at 6, col. 1. 

Unless the Minnesota Supreme Court is convinced--at the end of hopefully a long 

and thoroughgoing debate--that personal injury jury awards in this state are unduly high,” 

Diminution of the Federal Jury, 38 U. CHI. L. REV. 710 (1971); Saks, The Smaller the 
Jury, the Greater the Unpredictability, 79 JUDICATURE 263 (Mar.-Apr. 1996). 

l1 The publication JURY VERDICT RESEARCH reflects that Minnesota civil jury 
awards are within the national average. Those in Hennepin and Ramsey County are 
within 8-9 % of the national average. 
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the Court should not enter into the arena of legislating down the size of awards by 

increasing the size of the jury panels. At a minimum, at least a much greater debate 

should be afforded to the Court’s deliberative process on this political issue. 

B. . . . m the wlgDer or loser declded bv larger 

There is no recognized better “consistency” achieved through increasing the size 

of the jury panel. Contrary to the MSBA’s assertions, the studies show essentially “no 

change” in results reached, rather than some objectively better result. This was the 

conclusion of the MSBA cited article by Lambert, Uncovering Nondiscernable Difserences: 

Empirical Research and the Jury-Size Cases, 73 MICH. L. REV. 644 (1975). 

It is also the conclusion of a later 1980 study published in the journal of LAW & 

SOCIETY REVIEW which studied 928 jurors in simulated trials comparing six and 12 person 

juries that heard the same cases. ‘* While the study, determined that the process by which 

decisions were reached varied, it detected “no difference whatsoever between six- and 

twelve-person juries” regarding the outcome of winner or loser, and distinguished prior 

studies to the contrary. l3 As to the modest implications of juror size on the result of 

winner versus loser, the study recommended the following choices for the courts: (1) if the 

court’s goal was to avoid making an innocent person liable for a wrong, then a larger jury 

‘* Roper, Jury Size a nd Verdict Consistency: “A Line has to be Drawn Somewhere “?, 
14 LAW & SOC’Y REV. 977 (Summer 1980). 

l3 Id. at 985. 
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was justified, as larger juries erred on the side of the defense, and (2) if the court’s goal 

was to avoid the release from responsibility of a wrongdoer, then a smaller jury size best 

achieved that end, as smaller juries had a greater tendency to vote for the side prosecuting 

the claim. l4 

In a 1980 study funded by the National Science Foundation, the researchers 

examined a number of studies and concluded that the result reached by a smaller jury was 

not materially different than a larger one, and that such was indeed the premise behind the 

constitutionally-permissible approach of a non-unanimous verdict. l5 

Again, hopefully after a much lengthier debate than has thus far occurred, the 

Minnesota Supreme Court can decide whether to legislate in favor of defendants by 

adopting the proposed MSBA amendment, or to retain the current system. 

c. Current ruk allows flexlbuy and should be manta . . . . ined, 

Rather than embarking on any “legislative” activity, the Court should abstain from 

the proposed changes in the rules regarding jury size. The “modest” wording of the rule 

posits the shift to a larger jury as an “option,” but the flavor of the MSBA’s comments 

make its purpose unmistakable: to increase jury size. 

l4 Id. at 992-93. 

I5 Grofinan, The Slippery Slope: Jury Size and Jury Verdict Requirements--Legal 
and Social Science Approaches, 2 LAW & POLICY QUARTERLY 285,296 (1980) (while 
the deliberative process is altered from a psycho-social perspective, “what happens in 
the epilog interval has no effect on the outcome of the trial. “), quoting M. J. SAKS, 
JURY VERDICTS: THE ROLE OF GROUP SIZE AND SOCIAL DECISION RULE, 94 (1977). 
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I9 MSBA Proposal at q 16. 

*O The MSBA largely relies upon studies by Barnard College Professor Larry 
Heuer and University of Minnesota Professor Steven Penrod for its conclusions. These 
authors have been studying the role of note taking and jury questioning for at least ten 
years and have authored a number of reports of their data. They did find some utility 
to these two approaches to jury deliberation and it has been variously reported. Their 
article in JUDICATURE, which is cited by the MSBA, must be compared with their other 
publications to accomplish a complete understanding of their concerns as well as their 
endorsements. 

9 
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. . . . . 
III. Jury QuestlQIBlllg does not achieve its Dewed Effects o f Greater Juror 

. . . . . . lsfactlon and Dehberatlve Demon Making, 

Just as the MSBA’s goal behind allowing alternates to sit through decision making 

seems to have been to show the court’s appreciation for the juror’s coming, the proposal 

to allow jurors to question witnesses seems motivated by a desire to enhance juror 

appreciation for the trial experience. 

Jurors are an essential part of the American justice system and their role should be 

supported as much as possible within the framework of the constitution and the laws. 

While it is useful to be respectful to the desires and needs of individual jurors, it is the 

process as a whole that must be protected above all else. The goal is to achieve a finding 

of the truth. The jury has a specific and well-settled role in that effort. 

While the studies cited by the MSBA show that allowing juror questioning permits 

“jurors a greater sense of participation” and encourages them to be “more alert and 

focused on the issues,“19 actual studies of jury decision making show that juror questions 

do not enhance their deliberations or aid the finding of “truth. “*O 



I 
I 

A. . . . . 
Juror questloIls&wlly mcrease a . 9 yn=y s ab . . dltv to _ 
seek the truth, 

The studies of jury questioning conducted by Heuer and Penrod have been the most 

thoroughgoing. In 1994, they reported their study of juror questioning in 71 trials 

involving as many as 33 states. In the article, Study Debunks Myths About Juror Notes and 

Questions, 30 TRIAL n. 1, 85-86 (Jan. 1994), their research was noted to establish that 

a “Asking questions did not clearly help jurors get to the truth. Jurors who 
asked questions gave them only a ‘modest endorsement’ as helpers in finding 
the truth, and judges and lawyers were even less likely to believe the 
questions were useful. “*I 

0 An earlier version of the same study published in 1988 in LAW AND HUMAN 
BEHAVIOR studied the practices of 20 judges in 67 trials and found that 
“[mlost juror questions concerned clarification of technical terms or simple 
matters of fact. ” 25 TRIAL n.9, at 14, 15 (Sept. 1989). 

Among problem areas developed by the researchers: “Juror questions might get out of 

hand, slowing the trial or sending it off on an irrelevant tangent. Jurors might upset 

lawyer strategies by asking untoward questions at a critical time. . . . The lawyers may 

be reluctant to object to juror’s questions, fearing to offend them.” Id. 

B. Jurors as 66 advocates 97 l 66 l 99 l 
. m&ad of lndges 1s a ma-1 chaneea 

. . . ould be further studied before it 1s endorsed bv the Court, 

One concern not largely addressed by statistical studies, but among the most 

troubling to the Minnesota Trial Lawyers Association, is the subtle but profound shift in 

*I Study Debunks Myths About Juror Notes and Questions, 30 TRIAL n. 1, 86 
(Jan. 1994). 
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the status occupied by jurors who are allowed to serve as cross-examiners under the 

proposed rule change (albeit indirectly through written notes to the court).** 

Our justice system follows the respected tradition that jurors serve in the function 

of being dispassionate “judges of the facts. n23 The role afforded to attorneys in our system 

is as “officers of the court . . . to present evidence on behalf of their clients. “24 The 

respected common law tradition that has served America and Minnesota well, has 

respected these distinct roles. 

Jurors have not been police--who ferret out facts and develop them for another’s 

use--but rather have served as judges. They have impartially decided what is the truth. 

They have not been permitted to choose up sides and take on a witness whose testimony 

** The proposed change would enact a new section of the MINN. CIVIL 
TRIALBOOK as Rule 10(i), which would provide: 

A juror may submit a question for a witness through the judge. The 
juror shall submit the question in writing through appropriate court 
personnel. Upon receipt of such a written question through, the court 
shall review the propriety of the question with counsel, on the record 
outside the presence of the jury. The court shall then ask the question, 
in which case all parties shall have the opportunity to examine matters 
touched upon by the question; or shall tell the jury that the law 
prevented the question from being asked. 

23 “It will be your duty to find from the evidence what the facts are. You, and 
you alone, are the judges of the facts. ” MINN. DIST. JUDGE’S ASS’N, 4 MINNESOTA 
PRACTICE: JURY INSTRUCTION GUIDES, JIG III, no. 1, at 2 (3d ed. 1986) (emphasis 
added). 

24 Id., JIG III, no. 5, at 9. 
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or a cause whose beliefs are personally satisfying or dissatisfying to them. 

The fear of the MTLA is that when allowed to question all witnesses, a juror will 

potentially become an advocate--searching persistently for an answer to a question that is 

important to them (relevant or otherwise) and deciding a case based on which witness 

performed more directly to their personal inquiry than to the “evidence as a whole,” which 

was formerly their task. 

While a witness’ ability to answer anyone’s questions is a valid test of that 

individual’s credibility, the prospect that jurors may consider their individual questions to 

have greater weight is an obvious threat. Moreover, the “proactive” juror who early 

establishes his or her lead for the role of foreperson through questioning, could take on 

more control to the exclusion of other’s opinions, early in the process of a trial. 

Finally, on a very practical note, modern injury trials face the economic constraint 

for plaintiffs practitioners of using video testimony or depositions that are read back to the 

jury. No “interactive” expert medical witness is thus typically available to plaintiffs. 

Defense counsel who more often rely on professional adverse witnesses whose careers are 

freed from constraints of patient care, more frequently have interactive medical witnesses 

live at trial and thus available for jury questioning. One can easily imagine the discussion 

in the jury room: “Dr. A was able to answer my questions pretty directly, but as Dr. B 

was on tape, I never got to put the important question to her. ” How important the 

“unasked question” may be in the overall pursuit of truth is subject to debate, but how 

12 
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important it may loom in the eyes of a jury leader, is sure to be assigned greater weight 

by that juror. 

Even if the matter is not viewed as a plaintiff-versus-defendant issue, if plaintiffs 

go to the added expense of bringing doctors to court and defendants don’t do so, so as to 

minimize insurance carrier costs, there exists an advantage to one side over another. The 

advantage exists to whomever can afford to spend the substantially additional funds 

necessary to bring the expert in person to trial. This Court should avoid any rule that 

enhances the prospect of “justice to the highest bidder. ” 

At a minimum, substantial further study and reflection should be undertaken before 

adoption of the change proposed by the MSBA. 

C. mestionin? to fact witnesses mav be an anr, . ram-iate interim 
. . 

cQned in Minnesota, 

While there may be a study to support nearly any proposition, there is no direct data 

available in Minnesota--with the exception of anecdotal information from the few judges 

who have experimented with the technique of juror questioning and the practitioners who 

have worked before them. 

Until more is learned about a “Minnesota experience” with juror questioning, if it 

is to be endorsed by rule, it should be limited to lay witnesses only. Data supports that 

most juror questions were of “simple matters of fact,“25 and limiting inquiry to factual 

z Juror Questions During Trial? l%e Verdict Isn’t In, 25 TRIAL 14, 15 (Sept. 
1989) (Reporting first study of Heuer and Penrod). 

13 
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witnesses may reduce the risk of giving one side an unfair advantage of affording “in 

person” expert witnesses for the jurors to question. 

CONCLUSION. 

The right to trial by jury is a constitutionally protected right with a long history of 

respected tradition that should only be modified following a throughgoing analysis of the 

implications of any suggested change. 

Increased jury size carries with it the statistically verified reality of lower verdicts 

and marginally more pro-defendant verdicts in civil cases. The MSBA’s proposed changes 

to Rules 47 and 48 thus carry broad political and legislative implications that must be 

weighed, as the Court must choose whether to take a pro-defendant position in civil 

litigation before adopting the amendments. 

Injecting juror questioning also carries the risk of changing jurors from impartial 

“judges of the facts” into vocal advocates. If the rule change is not limited to fact 

witnesses alone, juror questioning of experts may have the effect of giving an advantage 

to the side that can afford the added cost of producing its experts “live. ” Further study 

is needed before the Court can adopt the wholesale change endorsed by the MSBA. 

14 



Dated: -7 

rule 1. pet 

Respectfully Submitted, / 

WENTZEL & FLUEGEL 
Suite 1200,701 Fourth Avenue South 
Minneapolis, MN 55415-1815 
(612) 337-9500 
Attorneys for Amicus, Minnesota Trial 

Lawyers Association 
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IWANCEAF~D Comma APPELLATE CtWXIS blTlON JANUARY 3,1997 

(n) when appointed in cases in which a finding of ‘domestic abuse has 
been’ ma&, including all cases with orders for protection or harassment 
restraining orders, gather and release information in a manner that best 
protects the safety of the child and victim, and that does not require the 
parties to have contact. 

(0) request appointment of legal counsel, if necessary. 
(p) when appointed in the case of an Indian child, as defined in 

Minnesota Statutes section 257.351, subdivision 6, interview tribal social 
services employees, maintain contact with the tribal representative, and 
otherwise comply with the Indian Child Welfare Act and the Minnesota 
Indian Family Preservation Act. 

Sec. 3. ,[CONTESTED HEARING AND/OR ADJUDICiWORY 
==I 

In addition to the specific responsibilities set foch above, during the 
contested hearing and/or adjudicatory phases of every juvenile court case 
the specific responsibilities of a guardian ad litem are to: 

(a) participate in negotiations in an attempt to arrive at a case plan 
and/or resolve the matter in a manner consistent with the best interests of 
the child. 

(b) advocate for the child’s presence or absence in court, whichever is in 
the child’s best interest. 

(c)as appropriate to the age and maturity of the child, assist the child in 
understanding the court proceedings. 

(d) keep apprised of the child’s/family’s situation by communicating on 
a regular basis with the parties and service providers. 

(e) when authorized, subpoena witnesses, present evidence, conduct 
direct and cros.9 examination of witnesses, and provide testimony relative 
to the issues involved in’the case and the best interests of the child. 
(9 if the child is required to testify in the juvenile court or other judicial 

proceeding, take steps to ensure that this is done in a manner best suited 
to the child’s emotional well-being, needs, and abilities. 

(g) keep the court informed about other legal proceedings that may be 
occurring concurrently with the juvenile Court proceeding. 

(h) as appropriate to the case, make oral and/or written reporta to the 
court regarding the beat interests of the child, including conclusions and 
recommendations and the facts upon which they an based. 

see. 4.lJM!3PosrrIoNAL PHA!x] 
In addition to the responsibilities set forth above, during the disposition- 

al phase of every juvenile c&-t case the specific responsibilities of a 
guardian ad litem are to: 

(a) advocate for timely review hearings. 
(b) monitor the case to ensure compliance with court orders and to bring 

to the court’s attention any change in the circumstances that may require 
a modification of the order. 

(c) maintain regular contact with the child and meet wi$ and/or observe 
the child iti a manner consistent with the child’s developmental capabili- 
ties. Meetings with the child may be alone at the discretion of the 
guardian ad litem. 

(d) monitor placement and/or visitation arrangements and, when aipro- 
priate, periodically observe placement and/or visitation. 

(e) keep apprised of the child’s/family’s situation and @lng appropriate 
matters to the attention of the court. 

(f) as appropriate to the case, include in the reports to tlie court informa- 
tion regarding the best interests of the child, including conclusions and 
recommendations and the facts upon which they ate based, that addnss 
the dispositional issues and options before the court. 

CORRPRR-sERvICF4 TRAINlNGCDRRICULUM 
At a minimum, the core pre-service training curriculum should address 

the following topics: 
(a) Roles and responsibilities of guardians ad litem; 
(b) Roles and .responsibilities of other case participapts; 
(c) Relevant laws, rules, and regulations, including tbe Indian Child 

Welfare Act, .the Minnesota Indian Family Preservation Act, and the 
Minnesota Heritage Preservation Act; 

(d) Stages of court proceedings and court procedures, including oral 
presentations, written reports, and development and presentation of rec- 
ommendations; 

(e) Information gathering and communication skills, especially for chil- 

lren of varying ages, abilities, and cultures; 
(9 Confidentiality and ethics; 
(g) Cultural competency; 
(h) Stages of child development 
(i) Special needs of children and parents with developmental disabili- 

ies; 
(i) Attachment and separation; 
(k) visitation issues, including safety planning; 
(l) Permanency planning; 
(m) Dynamics of child abuse and neglect; 
(n) Dynamics of domestic violence, including impact upon children and 

rictim; 
(0) Dynamics of chemical health issues, including impact on children; 
@) Dynamics of mental health issues, inbluding impact on children; 
(q) Services and tesounzea available in the, community; 
(r) Negdtiation and settlement processes; and 
(s) Guardian ad litem personal safety. 
ADDITIONAL JWENILE COUIW PRE-SERVICE CURRICU- 

LUM 
At a minimum, the juvenile court pre-service training curriculum 

should address the following topics: 
(a) Safety concerns regarding the child and the community (delinquen- 

zy pmceedings); 
(b) Juvenile correctional placements (delinquency pmceedings); and 
(c) Transitional services to assist in reunification (child in need of pro- 

tection or services and delinquency proceedings). 
ADDlTIONALFAMILY COURT PREXERVICE CURRICULUM 
At a minimum, the family court pre-senice training curriculum should 

mddress the dynamics of divorce. 

ORDER FOR HEARING TO CONSIDER PROPOSED 
AMENDMENTS TO THE MINNESOTA RULES OF CNIL 
PROCEDURE AND THE MINNESOTA ClVlL TRWBOOK 

ORDER 
IT IS HEREBY ORDERED that a hearing be had before this Court in 

Courtroom 300 of the Minnesota Supreme Court, Minnesota Judicial 
Center, on February 26,1997 at 2:00 p.m. to consider the petition of the 
Minnesota State Bar Association to amend the Rules of Civil Procedure 
and the Minnesota Civil Trlalbook. A copy of the petition containing the 
propoaed amendments is annexed to this order and may also be found at 
the Couti’~ World Wide Web site: (www.c9urts.state.mn.us). 

lT IS FURTHER ORDERED,that: 
1. All persons, including members of the Bench and Bar, desiring to 

present written statements concerning the subject matter of this hearing, 
hut who do not wish to make an oral presentation at the hearing, shall file 
12 copies of such statement with Frederick Grittner, Clerk of the 
App@ate Courts, 305 Judicial Center, 25 Constitution Avenue, St. Paul, 
Minnesota 55155, on or before February 20,1997 and 

2. All persons desiring to make an oral presentation at the hearing shall 
file 12copiea of the material to be so presented with the aforesaid Clerk 
together with 12 copies of a request to make an oml presentation. Such 
statements and requests shall be filed on or before February 20,1997. 

Dated: December 18,19% 
BY THE COURT: 
A.M. Keith 
Chief Justice 

Amendments to Rules of Civil 
Procedure and the General Rules 
of Practice (civil malbook) 

lwtbn orMinnesota state Bar AstmiatioIl 
To THE HONORABLE JUSTICES OF THE MINNESOTA 

SUPREME COURT 

.- 
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Petitioner Minnesota State Bar Association cMSBA_) nspectfully Cnsea, 73 Mich. L Rev. 644 (1975); Hans Zeisel, The Ditninutiun of the 
petitidus this Honorable Court to amend the Rules of Civil Procedure aud E’ederd Jury, 38 U. Chi. L Rev. 710 (1971); sea uIsu Michael J. Saks, 
the Minnesota Civil ‘Dialbook to implement the following tccommenda- Ilte SmnIkr the Jury, t&e Gmter the Unpndktabillty, 79 Judicature 
tions of the MSBA: 263 (March - April 1996). 

1. The six person jury should be considered the minimum but not the 
maximum (amending Minn. R. Civ. P. 48); 

2. All alternates remaining at the close of a civil trial should deliberate 
and vote (striking Minn. R. Civ. P. 47.02 and amending Minn. R. Civ. P. 
48); 

3. Jurors should be permitted to question witnesses during trial with 
appropriate safeguards (inserting new subsection in Minn. Civ. ‘Dialbook 
% 10); 

4. The judge should read the substantive instructions to the jury before 
closing arguments (amending Minn. R. Civ. P. 51); 

5. Civil juries should be provided with written copies of all instructions 
(amending Minn. R. Civ. P. 51). 

In support of this Petition, MSBA would show the following: 
1. Petitioner MSBA is a not-for-profit corporation of attorneys and 

judges admitted to practice law before this Court and the other courts of 
the State of ,Minnesota. 

2. This Court has the exclusive and inherent power and duty to adminis- 
ter justice and to adopt rules of practice and procedure before the courts 
of this state and to establish standards for regulating the legal profession. 
This power has been expressly recognized by the legislature. See Minn. 
stat. 0 480.05 (1996). 

‘3. This Court has adopted the Ru!es of Civil Procedure to govern the 
procedure in all suits of a civil nature. The Rules are tobe construed to 
secure the just, speedy, and inexpensive deter&nation of ‘every action. 
See Minn ,R. ,Civ. P. 1. This Court has since amended those rules from 
time to time. 

4:As.part of the General Rules of Practice, this Court adopted the 
Minnesota Civil ‘Dialbook, effective January 1, 1992. While not manda- 
tory, the ‘Dialbook is a declaration of the practical policies,and proce- 
dures to be followed hi the civil trials in all the trial courts in Minnesota. 
fI&Mihh;Civ. ‘Dialbuok 0 l(l996). 

5.’ InJanuary of 1994, the Governing Council of the Civil Litigation 
Section of the MSBA established the Committee on Civil Juries and 
instructed it to investigate ways to improve the civil jury system in 
Minnesota. The Committee, made up of practitioners and judges from 
throughout the state,consulted with court administrators, judges who 
have used innovative jury participation techniquea in their courtrooms, 
experts in jury research, and jurors themselves. The Committee also con- 
ducted focus groups. See Appendix A (Committee on Civil Juries 
Report). After substantial study and deliberation, the Committee issued 
numerous recommendations in its report. The Civil Juries Report was 
adopted by the Governing Council of the Civil Litigation Section of the 
MSBA in June 1995. 

10. The report shows that increasing jury size results in more consistent 
verdicts, more well considered verdicts and greater citizen participation 
in the jury process. 

11. This recommendation also addresses the frustration of potential 
buors who complain of reporting for service, waiting for days or weeks 
snd never being caged to serve. 

12. The MSBA accordingly respectfully recommends and requests that 
this Court amend Rule 48 of the Rules of Civil Procedure as fo@ws: 

RuIa 48. Jwiei Of Less Than Twelve; Majority Verdict 
lhe parties may stipulate that the jury shall consist of any number , . 
less than 12, or that a verdict or a finding of a stated majority of 

ARAlte~teaRem~AtTbeCIoeeOfA 
civil lkid Should DcUherate And Vote 

13. Allowing alternate jurors to deliberate at the close of trial is consi 
tent with the encouragement of larger juries. The alternate is treatti,jike 
every other juror and has heard the entire case. Allowing the alternates to 
deliberate would avoid tbe frustration of the juror who’is discharged wiU+ 
out participating in the deliberation process. 

14. Rule 47.02 of the Rules of Civil Procedure currently provide+ th$ 
the alternates be discharged once the jurors retire to deliberate. 

15. The MSBA tespectfully recommends and requests that this’Cok$ 
strike Rule 47.02 in its entirety and amend Rule 48 as follows: 

Rule 48: Jurors Gf Less Than ‘Rvelve; Majority Verdict 
, 
: 

; 

6. The Civil Litigation Section, together with the Court Rules and 
Administration Committee of the MSBA, submitted proposals for 
amendments of the Rules of Civil Procedure and the Civil Trialbook 
based on the Civil Juries Report to the MSBA GeneNi Assembly in June 
1996. On June 21,1996 those ptoposals were approved and are submitted 
herein to this Court. Tbe ptoposed amendments are attached hereto.as 
Appendix B. 

7. The MSBA respectfully recommends and requests that this Court 
amend the Rules of Civil Proa?dure and the Minnesota Civil Trialbook as 
follows: 

The Six-Persun Jury ShotrId Ra Cunsideti 

The Minimum But Not The Maximmm 
8. This recommendation affects the present Rule 48 that lt]he parties 

may stipulatethat the jury shag consist of any number less than 12, or that 
a verdict or a finding of a stated majority of the jurors shall be taken as the 
verdict or finding of the jury.- See Minn. R. Civ. P. 48. 

JwcsBhoaldBePermkted’lbQaestlonWttnews .’ 
lhulng IM8l With Appnbprtate Mural SakguardS : 

16. Jutor studies verify that questions by jurors ate an important device 
for jury deliberation and participation. Permitting questionsgive&jurors a 
gteater sense of participation, avoids confusion, and allows jurors to pur- 
sue relevant information not solicited by lawyers. In addition, juNrs are 
more alert and focused on the issues. See Judge Michael Datin, Lenming 
Lams and @enking RIgI&: Cmtin& Bdncated and Democratic 
Jurom, 68 Ind. L J. 1229 (1993); see l iau Larry Heuer & Steven Penrod, 
Increasing Jorror Partkipatton tn liiala ThroughNote ‘Ming and 
Question Asking, 79 Judicature 256 (Match -April, 1996). 

17. ‘Ibis proposal would allow jurors to submit written questions to the 
court. The court .would then have the opportunity to review the questions 
to determine their propriety before directing them to counsel and the wit- 
nesses. 

18. This proposal was drafted by drawing from the present Civil 
‘Dialbook section on questioning by the judge (Section 10(j) ) and the 
present section on questions by jurors during deliberations (Section 16). 

19. The MSBA respectfully requests that this Court insert in the Civil 
Trialbook a new Section 10(j) and that the following subsections be 
renumbered accordingly: 

SectIon 10. Examination Of Witqessea 

P.&The MSBA’s research shows that 8 to 12 person juries resulted in 
more consistent and predictable verdicts with less variability. Studies 
indicate that any additional costs are not appreciable. Many scholars have 
concluded that the change in the 1970’s from a constitutional jury of 12 to 
6 has depreciated the jury’s value. Seu Richard Lempert, Uncuvering 
Nondiscenmhle DUfew: Emphied Rescada and the Jury-Size 





person can use a macro 
ystrokes what would or- 
any. For example, a stan- 
I be inserted in a docu- 
y hitting the “Ah” key 
ed macro key-say, “c,” 
his is not only handy, it 
need to proofread that 
cument . 
t fascinating and helpful 
are two supplementary 

s that are available at an 
gc ($24.95 plus $5.00 fbf 
candling) as a special ser- 
vho have purchased the 
elude sample documents 
ros described in the book 
of “shareware” (free to 
WordPerfect programs. 
re a time-and-b&g pm- 
sonal injury case-managz- 
I. 

may ask why they should 
when WordPerfect 6.0 is 
nuket. There are several 
hould. 
c is going to move up to 
.O immediately, especially 
e may have to buy more 
rputers befbre they do. 
.O will run much more ef- 
we& 486-based compu- 
le less powerful 286- and 
nputers that are in many 
WordPerfect 5.1 is meet- 
if those offices, it may not 
iding the money to buy 
and new hardware at this 

ely that merge codes and 
)t transfer easily from the 
o the new. Accordingly, 
: spent considerable time 
c codes and macms may 
with WordPerfect 5.1 for 
e filturc. 
Itime, lawyers who have 
)rdPerfizct 5.1 technology 
my powerful ideas and m- 
led by this book and the 
:ntal disks. cl 

aCb@qokmgqridinam 
ma&n at hidman, E&m- 
& Scbmwtz. The opiminzs 
r mhv m the antbor ‘s and 
l-tofaypnldnct 
ATLA . 

News & Trends 

’ (PlaintifPS libidmce, cont. j+o?np. 13) 
’ 
I 

&Mug ti-om end-stage renal &lure. 
Porter and his wife sued Upjohn and 

I; wbk&aU, and Porter’s wife was subs& 
. tutedasplimaryplaindffatlerPorterdied 

in 1992. The delhndants tiled a motion 
for summary judgment, arguing that 
plaintif& tied to establish that ibupro- 
&ncausedaseriousdiseaseleadingtom-, 
nal failure or that ibuprofen aggravated 
a prcudhg Condition leading to kidney 
Failure. 

Porter’s treating physiciam testified at 
deposition it was their opinion that 
ibupm&ncausedhiskidneylliilure.How- 
ever, the district court held that “most 
expertsstatedthattherecanbenorea- 
sonable degree of medical certainty that 
ibuprofen caused [Porter’s] acute renai 
hilure.” 

Petri said that he and attorney Ken- 
neth Chesebro of Cambridge; Massa- 
chusetts, are discussing whether to file 
mappeal* Cl 

-~cordcs 

FederalRulescbanges 
EfEctiveDecuu~ 1 
Changes in the Pederal Rules of Civil, 
Appellate, and criminal Procedure went 
into effect December 1. Congress de- 
clined to overturn or amend the pro- 
posals or to extend the deadline before 
it adjourned but may take action in the 
new term. The proposah were approved 
by the U.S. Supreme Court after being 
approved by the fidl Judicial Confbrence 
lastscpteIuber. 

In the meantime, the rules may radi- 
cally change the way discovery is con- 
ducted. (Dcbah Cbntinws Over Pcrlrral 
Rdcs CbanJcs, TRIAL, July 1993, at 
15.) Civil Rule 26(a), for example, re- 
quires litigants to automatically disclose 
duiing discovery spechled categories of 
information such as the name, address, 
and telephone number of each person 
likely m he discoverable infbrmation 
relevant m disputed facts alleged in the 
pleadings. Another dramatic change in 
theruksrquimhigantsmagrceorgct 
cow-t approval be&re taking more than 
10 depositions. 

: cl!hupintheRulcaofctimiMlPm- 
c+re include allowing warrants to be 
sent by facsimile and giving defendants 

and the government an opportunity to 
comment on the propriety of ordering a 
misttial. New appellate procedure rules 
elimhtc the rcquite~m ofa statement 
of the case in oral argument and require 
that a discussion of the standard of re- 
viewfbreachissuebeineludedintheap- 
pellant’s brief. cl 

Obese &in Protection 
Under Diibiiities Law 
Job ’ dt&mination against obese people 
isiUegal,al&iadappcalseourthasnded 
recently in a precedent-setting decision. 
(Cook p. Rbodc Island, No. 93-1093, 
1993 WL 470697 (1st Cir. Nov. 22, 
1993).) 

The decision, the 6rst of its kind by a 
federal appeals court, “closes the door 
on an obesity exception to disability dis- 
crimination law,” said attorney Lynette 
Iabiiger of Providence, Rhode Island. 
“Thisde&ionmakesit.dearthatwelook 
at all disabilities the same way and apply 
*e same auaIysis without any dif&nti- 
ation,” she added. 

Labiiget rqmsented Bounie Cook iu 
a suit against the Rhode Island Depart- 
ment of Mental Health, Reuudadon and 
Hospitals. Citing Cook’s morbid obesi- 
ty-she weighed 300 pounds at the 
time-the department had rcfbsed to 
hire her as an attendant at a school for 
mentally retarded people. 

AjuryruledinEworofCook,andthe 
state appealed the decision. The appeals 
court rejected the state’s argument that 
Cook wasn’t proteeted under the t&r- 
al disabilities law because she could re- 
duce her weight. (Wade Lambert, U.S. 
Chrt Rnfin~ Bars Hi&g Bias &ainrt 
the Obcsc, Wall St. J., Nov. 23,1993, at 
Bl2.) The court said that voluntariness 
isnotacritenonfbrdetaG&gwhether 
a person is disabled or perceived to be 
disabled. Voluntariness only comes into 
play if the con&ion.can be easily con- 
tdlcd by tbc petson, it added. 

“This decision will send a very posi- 
tivemessagetopeopleinBonnieCook% 
pitionacmssthecountlythattheyeau 
fight this type of discrimination,” said 
Steven Brown, executive director of the 
A~uicau Civil Iibertics Union afhliate 
iuBhode~ihaiKucdtbeca!ie. 
Au micus brief in Cook’s behalf, filed 

by the U.S. Equal Employment Oppor- 
tunitycoNmissi0~dedareddlat0bcsc 
people are indeed protected under the 
fkderal disabilities law. 

MdCKaricradzlri,~attiorneyiIlMiU- 
neapolbwithabackgroundinEacial-dis- 
figurement cases, applauded, the ruling. 
UI’m happy m see the courts Snally I& 
ing the right direction” with regard m 
people’s employability, he said. “People 
should just start looking’at people for 
who they arc.” 

-RtW&& 

Study Debunks Myths About 
Juror-Notes and Questions 
Most hopes and fears about the co=- 
quences of allowing jurors m take notes 
or ask questions during trial are un- 
~acumhngmamcentstudy8e- 
searchers found that taking notes and 
asking questions did not help jnrors bet- 
ter recall facts or improve their sati&- 
tion with their decisions. Nor did these 
practicea cause the jury m @or one side 
over the other. However, asking ques- 
tions did help jurors better understand 
ficts and issues. 

The study-conducted by Larry 
Heucr, a ‘social psychologist at Barnard 
College in New York City, and Steven 
Penrod of the University OfMinnesota 
Law School-examined 160 trials in 33 
states. Heuer and Penrod surveyed 
judges, lawyers,.and jurors involved in 
the t&Is. 

Jurors wete allowed m take notes in 
103 trials, and 87 percent reported do. 
ing so. Among the study’s 6ndin8s: 

l Jurornotesdidnotserveasamem- 
ory aid. When asked how accurately ev- 
idence was recalled and how much ju- 
rors relied on each other to remember 
evidence, jurors who took notes gave 
roughly the same answers as those who 
didnot. 

l NotetAng did not increase jurors’ 
tatidbion with the ttial or verdict. Sat- 
i&ciionratesweresimilarlbrthosewho 
did and did not take notes. 

l Juror notetaking did not produce a 
dismrted view of the case. The research- 
ets drew this conclusion because “nei- 
ther the juries’ de45sious nor the rate of 
judge-jury agreemnn~about verdicts]. 
was atTimed” by notetaking. 
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Jurors were allowed to ash questions 
in 71 trials. Some key Sndings: 

l Asking questions improved jurors’ 
understanding of ficts and issues. “Ju- 
rots report f signiticandy be-tm in- 
formed in those trials in which juror 
questions were allowed,” the study said. 

l A&ngquestionsdidnotdeadyhelp 
jurorsgettothetruth.Jurotswhoasked 
questions gave them only a “modeat en- 
dorsement” as helpers in finding the 
truth, ad judged and lawyers wett even 
less likely to believe the questions were 
llsefd. 

l Juror questions did not bias the ju- 
ry. Asking questions did not affect the 
jurors’ decisions, and judges and lawyers 
generally agreed that the questions did 
notcauseprejudicetothelawlras’dients. 

Heuer said the findings should en- 
courage judges to allow juror notetak- 
ing and questions more often. Their po- 
tential advantages are hard to measure 
because jury deliberations cannot be ob- 
served, he said, but the study provides 
“quite good evidence that the disadvan- 

tages just aren’t happening.” He added 
that the lawyers and judges involved in 

Civ. App. 1992), c&.gmntul, 113 S. ct. 

the study expected to encounter prob- 
2330 (1993) (No. 92-l239).) 

lems, but “they are mom iu livur of these 
The appeal was brought by James 

procedures after they see them iu use.” 
Bowman, the defendant iu the paterni- 

Jwor No&&king and m Asking 
ty case. He daimed that the state, which 
filed the suit on be 

Dutiqg T&k A NatimallWd&p& 
mcntis to be published this spriug in the 

mother, delibemtely removed men from 

joumal Luw @-Human Beha&. 
the jury pool because they probably 

Cl wouldhavesidedwithBowman.The~- 
-Julie Giawwn Sboop woman jury detemkd that he was the 

child’s father, and a judge ordered him j 
to pay child support. 

HighCCNll!tA&dtOB~ “Men and women have the same ab& j 

Gender-Based Jury Strikes ity to be unbiased,” r&n Pn+t*r rtt 
Bowman’s lawyer, 

Acasethatbegauasagarden-varietypa- CourtinNovemberHearguedthatthe 
ternity dispute in Alabama has taken on exclusion of men violated Bowman’s 
constitutional proponions and drawn the 
attention of the U.S. Supreme Court to 

equal-protection rights and those of the: 

the issue of sex dkdmination in jury se- 
exduded male jurors. Porter urged thei 

Iection. In oral arguments on November 
Court to extend Batson p. Kent&&y, lj 

2, the justices considered whether Jaw- 
decision that barred race-based peremp- 

yers should be prohibited from using 
tory challenges, 

stereotypes about men and women as a 
der. (476 U.S. 79 (IYZSO).) 

basis fbr striking potential jurors. (J&B. 
R sattc ex rel. 2X, 606 So. 2d 156 (Ala.. 

“I’m reborn, recharg 
and reiuvenated: 

Thaiik you!” 
Gary Marks, Ft. Lauderdale, Florida 
Graduate, NC& Ultimate College 

You’ve heard about it, read about it, thought about it. Now, experience it for yourself -an educational challenge of the highest cali- 
bre - a chance to fine-tune your persuasion skills and techniques while renewing your energy and spirit, The NC& Ultimate Ceilege 
awaits you. But be prepared-this program demands active participation and total immersion in trial skills from dawn to dusk. 

Practice and demonstrate each component of trial 
Receive immediate feedback on your trial skills demonstrations 
Take part in special exercises on storytelling, theme creation, and voice 
Work one-on-one with successful attorneys and professional trial consultants 
Observe a mock trial presented by faculty and question furors afterward 

All attendees must be experienced trial lawyers who have tried at least IO cases to conclusion before a fury. Enmlfment is limited. 
Rgistcr today! 

MlilxhP rsHlEsEoF- -_. 

Cd! the NCA for iocutlon and date - (800) NCA-1791 or (202) 965-3500, ext. 335. 
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News SC Trends . 
Juror Questions During Bial? 
The Verdict Isn’t In 

W ith so much litigation involv- 
ing complex technology, ~ 
obscure terminology, and 

sophisticated economic f%ztors, the judi- 
cialsystemisunderpressutetofindways 
to ensure jury comprehension. Conse- 
quently, new options are being con- 
sidered, which include allowing jurors 
to ask written and oral questions. While 
these practices have adherents, some 
trial lawyers express 
reservations. 

The Smte Justice 
Institute, based in 
Alexandria, Virgin- 
ia, is funding a na- 
tionwide scientific 
study by Steven Pen- 
rod and Larry Heuer 
to measure the 
eflkcts ofpermitting 
jurors to take notes 
and submit written 
questions directed 
to witnesses. 

Since autumn last 
year, Scott wright, 
Chief Judge of the 
U.S. District Court 
fbr the Western Dis- 
trict of Missouri, in 
Kansas City, has 
been allowing oral 
juror questions in all civil and criminal 
cases before him. After a witness has 
been examined and cross-examined, he 
gives jurors a chance to address ques- 
tions to him. If they are proper, Judge 
,Wright ,directs the witness to answer. 

“It’s absolutely great; I don’t know 
why I didn’t try it befbre. Lawyers,vd 
judges tend to underestimate jurors. 
They often ask better questions than the 
lawyers are asking. Ofcourse, the judge 
has to be on hi toes,” he said. He pre- 
fers oral to written questions, which he 
finds cumbersome and often unclear. 
“Many jurors don’t express themselves 
well on paper, but they can verbalize a 
question just fine.” 

Another innovator, U.S. District Chief 
Judge John Grady of the Northern Dis- 
trict of Illinois, in Chicago, recently per- 
mitted a juror, Joseph Helsing, to act 
as spokesman for the other jurors. Hel- 

sing questioned witnesses orally at will 
throughout a complex lO-week civil 
trial concerning custom-designed 
computer so&are. Judge Grady first 
allowed oral questions in a comparably 
complex patent case three years ago, but 
the occasion to try the method again 
had not arisen in the interim. 

Helsing, an Air Force colonel, is said 
to have asked pertinent questions. Neither 
lawyer objected to a juror question dur- 
ing the trial. 

“He just raised his hand and said, ‘I 

tive, since few of the jurors understood 
the computer jargon being used in thq 
courtroom. 

Judge Grady’s experiment has gener: 
ated controversy, but practices like note- 
taking and submittingwritten questions 
are becoming more common, accord$ 
to law professor Steven, Pemod. How- 
ever, they are not widespread, said Pen- 
rod, a lawyer and psychologist who be, 
gan a new appointment to teach law at 
the University of Minnesota in Minnq 
apolis~thisf& ‘.. 

In 1987 and 1988 
’ P&rod supervised ; 
seminal study ix 
this &Id for tha 
Srate JridiciaICou~$ 
CiJ of Wbmsin, 
kyhich was Jookin$ 
i&r ways to impro@ 
jury communia 
tions. The stud1 
ti reported h the 
September 1988 i? 
sue of tiandH% 
9w.m l.kb&, tbr 
quarterly journal 04 

have a question, and I said, ‘Go ahe+$” 
questions, pre 

nary instructions for orientation 
Judge Grady recalled. “He seemed to poses, and written final inswc 
think it was perfectly natu.ral.“This may Some 20 judges participated, 
be due in part to Helsing’s military 
background; courts martial have required 

trials were studied, 

note-taking and permitted written juror Further 
questions, submitted after cross-exam- 
ination, for at least a decade. However, 
oral questions are not allowed. 

In Grady’s experience, questions like ror questtons 
“What does that term mean?” and consent0 
“What document are you referring to? ’ Once a 
I cannot find it in my notebook” form c 
the bulk of juror inquiries. 

“Such questions have convinced me 
that the degree of communication that 
we assume is greatly in excess of what 
is acNdy taking place,” said Grady. In 
his opinion, delaying needed clarifica- 
tion until the end of what often proved 
to be several days of arcane expert testi- 
mony would have been counterproduc- 
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roblem areas. Juror questions 
ofhand, slowing the trial 
off on an irrelevant tan- 

n quesuons were not 
nnromiate inferences reaardinfz the 

WANTYOUR 
BUSINESS TO 
PICK Up...? 

A re you a pei-sonal injury lawyer who’s tired of 
waiting for the phone to ring? 

;m;u IL. 

arget, in every case where some juror 
&$t conceivably ask an explosive 
uestion, there is a. highly trained 
lpposition lawyer who is getting paid 
it find out and ask that very question. 
3 not very likely that an untrained 
Sor will upset somebody’s applecart.” 

utters of t&t. About 80 percent of 
iem went through, the researchers 
i@d. When questions were not ap- 
ppriate, the participating judges 
@lained why, so the jurors did not 
ke it personally when their questions 
Ire excluded. The feedback aCNdy 

&led the lawyers stay on course. 
$n most states the law is silent on-the 
ibject of juror notes and questions. 
trf the idea has caught on in at least 
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)e state. Note-taking is now the law 
Illinois, and, according to David 

qnt, staffdimctor of the American Bar 
rsociation Litigation Section, the Illi- 
L legislam is considering the impact 
’ written questions. 
The State Justice Institute has made 
hubstantial grant, administered by the 
@cap-bgsed American Judicature So- 
;ty, for Penrod and Heuer to conduct 

some to act as a 

udge Warren Wolfbon 
Wisconsin study and 

to allow written juror questions 
ropriate cases. He has since tried 
a dozen cases in Cook County, 
f them civil and half criminal, 

and large, he says, the lawyers find 
e+ons neutral to positivq though 

A successful legal practice takes more than a 
degree, intelligenceand a desire to be your own 

boss. So, don’t just sit there. . . 

oser occasionally feels they must 
helped the opponent. “Ifa law- 
case is weak, of course it will show - 

in the ~questions. But the questions 
Ives don’t weaken or derail it.” 
urors reap most of the benefits 
process. “It brings the jurors 

the trial; t&y listen more 
and comprehend the issues 

said Wotion. Judge Wright 
. “I haven’t had a sleeping juror, 

a dozing juror, since I started 
It keeps the judge awake too.” 
far, Wol&on has only opened ‘up 
questions when the lawyers con- 
but he thinks it is so useful to the 

d the public interest that he is 
inking about mquiring it in his court- 
3m in appropriate cases. I 

#los and Caveats 

Legal 
Research Does 

MaId -Difference 

IliaJ lawyet Philip Corboy of Chicago, 
3articipant in. one such trial before 
)&on, liked the procedure. “It tells 
! something, just as juror note-taking 
Is me something. There is no reason 
fear it; it is an added msource, helping 
: lawyer decide on tactics and strat- 
v,” he said. 
however, he disliked Judge Grady’s 
:thod of allowing jurors to question 
tnesses directly throughout the trial, 

Asourclientdld,youcanuseourfull- 
time statI of 74 sp&iallzed r&&&i 

nextcase.Callustoday.Youcontml 

attorneystomakead&3enceonyour 
the budget, set the deadline and 
establish the work product you receive. 

’ NATIONAL LEGAL ltI8EARCI.I GROUP 
2421 Ivy Road, Charlutesvihe, VA 22906 

1~1870 (Va. Attorneys, l-800-552-6723) 



’ WETRACKTHEM DOWN 1L)rs 
L -0RYOU;mN’T PAY 53 ,c, 
1 When witnesses, defendents, beneficiaries, insureds, - vp 

. ~ policy,holden, debtors have moved and left no 
forwarding address, we track them down on a world- s, 3 
wide -le. And if we don’t find your person, you don’t 

pay. Global’s basic charge for a trace when the !ast kriown address is three 
yei& old or less is $llsO.OB. 
CALL FOR MORE INFORMATION OR i0 START A TRACE TODAY. 

I-800-663d144TollFree 
ALASKA& HAWAII CALL&800-443-6144 

9a.m.-7:30p.m.EST~6a.m.-4:30p.m.PST Est.in1967 

For AT&A 
members about to- 
take a .trip, here:s 

a going away present. 
Discounts oti National Car Rent@ daily, 

weekend, weekly and monthly rates. 

1 Just show your membership card or your 

National discount card. You’ll also get guar- 

anteed reservations, simplified car classes, 

and National’s new Paper-Less Express:“’ the 

simplest way to rent a car. 

And of course, a stylish GM car like a 

new Chevrolet Ekretta. Our only regret is 

that .‘it’s too big to gift wrap. For reser- 

vations simply call l-800~CAR-RENT.“” 

,caseSV 
~3~~ 
.I .you dc 
-‘.‘wa$ ol: 
‘as well . ..glves t 

mischievous. The lawyer 
t.2he ju 

he’s doing; why make an en 
becon 

him?” he asked. ‘fheyS 
-. “Th 
Simih reservations were 

is a risk that one juror 
quest&s and gain pro 
juror a&rig a question 
tend to reveal which way 
And without the judge and the 
scnxning the questions, 
get interested in some 
interesring but not &van 
issues at hand.” 

crates some 

question, the jumps wouldn’t 
ited fi-om going after answers to 
things that are bothering 
sometimes get too close 
they don’t ask the questi 
want answered.” 

Interpolated questions are gen 
seen as highly probl-tic, especially 
criminal trial& said Margolis. 

“Suppose a juror asks,, ‘H 
have you been convicted fix this 
It’s the sort of thiq that o 
layperson, and once it has 
can’t be unsaid.” Judges an 
not want to open the door to rms 



bring it out in the open. This 
ju@ a chance to admonish 

IS the wave of the fimm,” said 

t Ned&h Plastic Bqlosives 
etcctor Delivemd to FAA 

e Federal Aviation Administration 

Pan Am FUght 103, where 270 
died. The in-flight explosion is - 
d to have been caused by plastic - 

osms hidden in a musisitor radio 

the TNA device has 

T hanks m R.w. Lynch, the nation’s largest group 
television advertiser to the legal profession 

~4th the “h&y Helpline” television campaign, 
lawyers just like you picked up over 100,000 
^potential new clients last year. 

I. f your practice could use a “pick up:’ then give 
us a call at 800~3334401 ext. 9 for more 

details. It could be the most profitable newbusiness 
callyouwillever make. 

2333 San RamonVaUq Blvd.; Suite 300 

San Ramon, Cdiforda 94583 

. a bratid new very old idea. . . 
THOMAS JEFFERSON USED ONE AND 

REALIZED ITS EFFICIENCY 
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